
Often the fi rst executed document in a transaction, the 
letter of intent (LOI) is the precursor to the defi nitive 
purchase agreement. The LOI is the fi rst opportunity for 
a seller and buyer to formally align on key terms for the 
transaction. This is typically a negotiated document; 
you should use this stage of the transaction to clarify 
and fully understand material terms for the transaction 
to confi rm your decision to go into partnership with 
the buyer. Most of the LOI is non-binding, but it typically 
contains a binding obligation for you to negotiate 
exclusively with that particular buyer for a period of 30 
– 90 days.
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While some sellers don’t involve an 
attorney until after an LOI is signed, 
we recommend that you involve 
an experienced M&A attorney in 
the drafting of the LOI. This allows 
your attorney to help negotiate on 
your behalf and typically makes the 
process of drafting the defi nitive 
purchase agreement and other 
documentation smoother. 

This is the main document outlining the terms of a transaction and forms the basis for the 
partnership between seller and buyer. The defi nitive purchase agreement typically contains three 
main components.  

This includes the payment mechanics 
and calculations for the purchase 
price and any purchase price 
adjustments, such as a net working 
capital adjustment and payoff of any 

indebtedness.  

Generally, the seller’s representations 
and warranties are robust and cover 
nearly all areas of the target business’ 
operations (ownership, fi nancials, 
material contracts, taxes, employment 
and employee benefi ts, real estate, 
environmental compliance, litigation, 
material customers and material 
suppliers, insurance, compliance with 
laws, and related-party transactions).  
The representations and warranties 

from the buyer are typically minimal. 

A seller will be required to indemnify 
(make-whole or reimburse) a buyer 
for damages, costs and expenses that 
arise post-closing but relate to pre-
closing issues of the target business 
(in particular, any breaches of the 
representations and warranties of the 

seller).

DEFINITIVE PURCHASE AGREEMENT

LETTER OF INTENT

TRANSACTION MECHANICS REPRESENTATIONS & 
WARRANTIES

SELLER INDEMNIFICATION 
OBLIGATIONS

LEGAL DOCUMENTATION
WHEN SELLING YOUR BUSINESS
Selling your business is often a complex process, and some sellers are surprised by the amount of legal documentation 
required for an M&A transaction. Unlike selling your car or house, which typically just requires one contract or document, 
the sale of a business usually involves multiple legal documents, most of which may be unfamiliar to sellers. We always 
recommend you engage an experienced M&A attorney to work through these documents with you. 
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Many of the terms in the definitive purchase agreement, particularly with respect to a seller’s 
post-closing indemnity obligations, have customary limitations, qualifications or ranges. An 
experienced M&A attorney can guide you through understanding these customary terms 
and ensure that they are included where appropriate.

Similar to seller disclosures when selling your house, disclosure schedules allow you to disclose 
basic facts or known liabilities about your business prior to the sale. These supplement the seller’s 
representations and warranties in the definitive purchase agreement. 

The process for compiling disclosure schedules can often been seen as tedious or superfluous by 
sellers, but disclosure schedules actually serve as an important protection for sellers by limiting 
or qualifying their representations and warranties in the definitive purchase agreement (and 
thereby limiting the seller’s post-closing indemnity exposure). 

The more you disclose to a buyer in the disclosure schedules, the less likely a buyer can 
successfully make a post-closing indemnity claim. 

This agreement is generally only relevant where 
a seller is retaining or “rolling” a portion of their 
ownership into the post-closing business as it outlines 
the governing rights and limitations of the business 
post-closing. 

Customary topics covered in an Operating 
Agreement or Shareholders’ Agreement are 
establishment and composition of a board of 
directors or managers, approval rights or “blocking” 
rights for certain material decisions, restrictions on 
selling ownership interests, and rights to participate in 
future ownership interest issuances.

Similar to the definitive purchase 
agreement, many terms in 
an Operating Agreement or 
Shareholders’ Agreement have 
customary limitations, qualifications 
or ranges. An experienced M&A 
attorney can guide you through 
understanding these customary 
terms and ensure that they are 
included where appropriate. 

DISCLOSURE SCHEDULES

OPERATING/SHAREHOLDERS’ AGREEMENT



If you plan to have a non-Board operational role in the company post-closing (such 
as continuing as CEO), you’ll likely enter into a new employment contract as part 
of the transaction. Additionally, a buyer may also want employment contracts with 
other key employees important to the growth of the business. Key terms can include 
compensation (which can include the mechanism for how base salary or bonuses/
incentive equity are calculated), term length, and the scope of responsibilities. 
The latter point is often included when a key member of the management team 
is promoted at closing and sets forward-looking expectations for performance.  
Employment documentation also typically includes confi dentiality and proprietary 
rights terms to protect the business’ proprietary information.

Commonly called a “restricted covenant agreement,” a non-compete agreement 
outlines restrictions on your ability to seek employment, start, or otherwise participate 
in a business similar to that of the company you’re selling. It also generally limits your 
ability to solicit or engage with employees, customers and suppliers of the company 
you’re selling. This may be presented as a separate document or included as a 
provision in the defi nitive purchase agreement. Pay close attention to the scope during 
negotiations: the business or industry it covers, for what length of time, and the 
territory applicable. Despite current headlines regarding non-compete obligations 
being unenforceable, these obligations remain enforceable in connection with the sale 
of a business. 

A document or set of documents outlining ownership or equity incentives for key 
employees or future employees. The goal of an incentive equity plan is to align 
employees’ interests with the interests of the buyer and allow employees to share 
in the growth or appreciation in value of the business. The plan will cover how equity 
is calculated and awarded, which could be in the form of stock options, restricted 
stock, unit appreciation rights, or phantom equity. 

A document or set of documents outlining ownership or equity incentives for key 
employees or future employees. The goal of an incentive equity plan is to align 
employees’ interests with the interests of the buyer and allow employees to share 
in the growth or appreciation in value of the business. The plan will cover how equity 
is calculated and awarded, which could be in the form of stock options, restricted 
stock, unit appreciation rights, or phantom equity. 
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EMPLOYEE-RELATED DOCUMENTS

OTHER DOCUMENTS

If part of the transaction purchase price is being funded by debt from a third-party lender, 
the terms and covenants of the loan will be documented here. These documents are typically 
negotiated and executed by the buyer and lender with little involvement from sellers. 

LOAN DOCUMENTS
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Most businesses have contracts with customers, suppliers, or landlords that require the consent of 
that third party if the contract is assigned to a buyer, or those contracts may contain a “change 
of control” provision that require consent even if the contract isn’t assigned but the business’ 
ownership changes (this is very common with real estate leases). Additionally, your business may 
have some kind of government permit or license that requires the consent of the governmental 
entity to transfer that permit or license to a buyer (and they often have “change of control” 
language). Typically, a simple letter is sent to the applicable third party for their signature to 
consent to the transaction and ensure the contract, permit or license remains in effect post-
closing.

Obtaining third party consents is often a task that can delay closing a transaction. Third 
parties may be diffi cult to contact, may have questions about the transaction, or may 
be hesitant to sign a consent. Having a thorough understanding of your company’s 
contracts and having proactive discussions with any third parties that will need to 
provide consent can help make this process smoother. 

Founded in 2004, with offi ces in Scottsdale, Arizona and Salt Lake City, Utah, Montage Partners is a people-fi rst private 
equity fi rm dedicated to helping established businesses reach transformative growth. Montage Partners invests in 
companies headquartered in the U.S. or Canada with $1.5 million to $7 million in EBITDA in the technology and professional 
services, healthcare, industrial products and services, and consumer sectors. Above all other investment criteria, 
Montage Partners invests in exceptional people. Connect with us to learn more at www.montagepartners.com.

Osborn Maledon is a leading Arizona law fi rm providing litigation, business and general counsel solutions for our 
clients. We are committed to providing effi cient and dynamic legal representation and counseling to emerging 
and established businesses, entrepreneurs, investors, and executives. We have signifi cant experience representing 
buyers and sellers in mergers and acquisitions transactions. Our broad-based experience with strategic and fi nancial 
transactions, representing both buyers and sellers enables us to effi ciently and effectively advise our clients to a 
successful closing. Connect to learn more at www.omlaw.com.
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A seller is typically required to place some portion 
of the purchase price into an escrow account to 
cover potential purchase price adjustments and 
potential indemnity claims. An escrow agreement is 
a standard agreement between the buyer, the seller, 
and a third party escrow agent governing how the 
escrowed amounts will be held and how they will be 
released. 

A representations and warranties 
insurance policy can signifi cantly 
reduce the amounts held in escrow 
for potential indemnity claims; if 
purchased, the insurance policy 
will be a separate document to be 
reviewed and negotiated with the 
insurer. 

ESCROW AGREEMENT

THIRD-PARTY CONSENTS


